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THIS CASE HAS NOT PRE- 


VIOUSLY BEEN BEFORE THIS 


COURT UNDER THE SAME OR 


SIMILAR TITLE. 


REFERENCE TO RULINGS - NQNE 


ISSUES PRESENTED 


In the opinion of the appellant, the following issue is pre- 


sented: Should the Court have granted the request to instruct the 


jury on the lesser included offense, where said request is timely 
made, and did the failure to do so withdraw from the jury a measure 
of defense to which appellant is entitled, and does this failure to 


instruct constitute reversible error? 
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Nr OF TRF 


°, one Mrs. Bron testifiec that she, drove 
her nvsbané's err into the District of Columia ane perked it at 
@a parxine lot st 2°th end L ¢treets, : (R.135-17). fhe Left the 
oar tere at aout a id. 2 e “eys in the car! with the 


.M. she returned to the por'ine lot and 


reported nissina ts the police on 


On May 13, 175%, Officer Dankos, 2ssi-ned to the auto trerit 
unit, stated he spotted this stolen car parked in the 167%° dlRoc!: 
of Pifteenth ¢treet, M.w%. (R.232). The cr ‘as unocevpic4 and the 
o€ficer pulled ahead of the pared avtonodile approximately three 
esr lengths and recairzed for 2 police ertne (R.24). While waiting 
or the crane, the officer o%served @ a’e 7nd Femrte approach te 

ar. This “as 2>b0ut 2:77 A.M. (R.23). Tne officer voserved the 

male ~-né femzle cet into tre car through the rear wines of the 
unmarized police car “hich was imately feet, or three car 
ahead of tre stolen vehicle. (R. 7% The venicie there— 


went across the street end tot cas at 


zné U f£treets, N.t. 2%t this time the police unm=rxed car 


the left hand side of sie white the cas station was on the 


right 
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police unmar'.e? 


stolen 


“Lele 
Street 
fhe officer csc i for 2clp gnet another sfnicex 
Independence Avenue anc mrocecd 
the vehicle and int Soestes it 


~C.. ie 


a churer 


The appellant testified that on May 1°, 196%, he was arrested 


but he die not know where he was arrestee because he was @runk. 


(R.7%). He testified he does not recall being in a truck and that 


he ha@ left the house about 10:30 P.M. that night and was in several 

bars, and it was just one of those things, he got erunk. (R.73).- 

The appellant denied ¢criving the stolen venicle in question. (R.79). 
The a@efense counsel requestee the Court to instruct on the 

lesser incluced offense, namely, attempted unauthorized use of a 


vehicle, which was denied. 


ETATUTES AND RULES INVOLVED 


Title 22, District of Columbia Code, Section 2204: (1967) : 


Any person who, without the consent of the owner shall 

take, use, operate, or remove...an automobile or motor 
vehicle...shall »e punished by a fine not exceeding one 
thousand dollars or imprisonment not exceeding five years.... 


Title 22, District of Columbia Code, Section 103 (1967): 


Whoever shall attempt to commit any crime, which attempt 
is not otherwise made punishable by this title, shall be 
punished by a fine not exceeding one thousand dollars or 
by imprisonment for not more than one year, or both. 


Fed. Rules Crim. Proc. Rule 31(c), 12 USCA: 


-eeeThe defendant may be found guilty of an offense 
necessarily included in the offense charged, or of! an 
attempt to commit either the offense charged or an 
offense necessarily included therein, if the attempt 
is an offense. 


SUMMARY OF ARGUITENT 


The Court should have granted the request of the appellant 
to have the jury instructed on the lesser includeé offense of 
attempted unauthorized use of a vehicle as it was timely made 
ana attemptead unauthorized use of 2 vehicle is necessarily included 
within the greater offense that is charged. The Federal Rules of 
Criminal Procedure 31(c) so provide, and this Court in Crosby ve 
U.S., 119 U.S. Apps. D.C. 244, 339 F.2d 743,744 (1964} stated that 
we have adopted an interpretation of Rule 3g(c), which accords with 
that of the 9th and 10th Circuits, citing therein Larson v. U.S. 
296 F.2d 20 (10th Cir. 1961) 

In Macllirath v. U.S:, 22 UsS.App.D.C. 270, 1°92 F.2d 1009, 
this Court held that where there is proof to support a lesser of- 
fense necessarily included in the affense charged and the defendant 
timely requests that the lesser offense be submitted to the jury, 
the failure to Go so withdraws from the jury 2 measure of defense 
to which the defendant is entitled and constitutes reversible error, 
See Berra v. U.S., 351 U.S. 131, 134, 75 S.Ct. 625,623, 100 L.Ed. 
1013. 

Furthermore, even though the evidence shows a completed 


offense, the accused may be found guilty of the attempt, D.C. Code 


People v. Bradovich, 305 Michs 329, 9 Ns™7.2d 560 (1943). 


In Greenwood v. U.S., 225 A.2d 573 (D.C. App. 1967), it was held 


that attempted unauthorized use of a vehicle is a crime under the 
statutes prohibiting taking, using, operating...and calling for 
punishment of whoever shall attempt to commit any crime, which 
attempt is not othcrwise punishable (D.c. Code 1967 (22-103, 22- 


2204). 


WHEREFORE, it is respectfully requested that the judgment 


of the District Court be reversed. 
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